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This article examines the disputes which may arise on the breakdown of a relationship between 
unmarried cohabitees who co-own the family home. It illustrates how most disagreements are 
likely to be over how the beneficial ownership is to be shared between the parties and whether 
the property should be sold or not. The purchase money resulting trust may generate no 
beneficial interest, or one that is smaller than expected, for the legal co-owner who cares for the 
house and children. In addition, the primary carer may be forced to leave the home, as an 
unmarried co-owner who seeks an order for the sale of the property pursuant to the Partition 
Acts 1868 and 1876 is unlikely to be refused. The remainder of the article examines the 
techniques and devices which may be used by conveyancing solicitors to prevent future property 
disputes arising between cohabitees who purchase as co-owners. 
  
In recent years conveyancing solicitors have witnessed a huge increase in the number of 
unmarried couples purchasing homes together. It is standard practice to advise such clients on 
the difference between holding the property as joint tenants and as tenants in common. [1]  
However, conveyancing solicitors have, to date, tended to ignore the possible implications of the 
purchase money resulting trust where there is a purchase by co-owners. Professor John Mee 
has commented: 
  
“It is not difficult to construct a scenario in which the assumption by a solicitor that joint ownership at 
law is sufficient to guarantee equal beneficial ownership could lead to an action for professional 
negligence.” [2]   
  
Although the deed of purchase specifies that they hold the property as joint tenants, if they make 
unequal contributions to the purchase price, a presumption of a resulting trust shall arise. It is 
presumed that the co-owner who made the larger contribution must have intended to take a 
larger beneficial interest in the property. [3]  Unless the other co-owner can prove that the extra 
contribution was intended as a gift or a loan, a resulting trust will give effect to this larger 
beneficial interest. Usually a mortgage is involved and, as Professor Mee has noted, [4]  the 
approach taken by the Irish courts to mortgage repayments [5]  may place an excessive burden 
of proof on a co-owner who looks after the house and children, [6]  freeing up the other co-owner 
to earn the money to pay the mortgage and other household bills. [7]  Each mortgage repayment 
technically gives rise to a presumed resulting trust generating a beneficial interest proportionate 
to the increase in the value of the equity of redemption represented by that payment. The 
primary carer must, therefore, prove that the earning co-owner intended to make a gift of one 
half of each instalment in order to rebut the presumed resulting trust. [8]  The earning co-owner 
may have intended to share equally in the beneficial ownership when they originally purchased 
the house. It will, however, be very difficult to prove such an intention in relation to any mortgage 
repayments which were made after the relationship broke down. In such circumstances, the 
court could rule that the primary carer is entitled to a half share in the value of the property 
represented by the equity of redemption at the date the relationship broke down. Any 
subsequent mortgage repayments will probably be treated by the court as increasing the 
earner’s beneficial share in the property. 
  
  
Disputes over the beneficial ownership  
Although the beneficial ownership of property in the joint names of cohabitees has come under 
the judicial spotlight in England on a number of occasions [9]  most of the Irish case law in this 
area concerns the beneficial ownership of family homes jointly owned by married couples. [10]  A 
purchase by a married couple may give rise to another presumption, known as “the presumption 
of advancement.” It will be presumed that a larger contribution by a husband to the purchase 
price of a property, which the husband and wife hold as joint tenants, was intended to be a 
gift. [11]  Therefore, a wife who is a legal joint tenant but has not contributed equally to the 
purchase price of the property will not face the same difficulties of proof as an unmarried co-
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owner. It is well established that the presumption of advancement has no application where the 
transaction involves unmarried cohabitees. [12]  Neither does this presumption apply where the 
property is purchased in the joint names of a married couple and the larger contribution to the 
purchase price is made by the wife or on her behalf. In O’K v O’K  [13]  the wife’s father had 
provided the entire purchase price of the couple’s first home which was taken in the joint names 
of the husband and wife. The court was satisfied that the father had intended to make a gift of 
the beneficial interest to his daughter. This premises was sold and the proceeds were used to 
purchase a second property which, again, was taken in their joint names. A mortgage was 
obtained by the parties to make up the shortfall. Barron J. was satisfied that the wife held the 
entire beneficial interest in the equity of redemption, which represented 75 per cent of the value 
of this second property. Since the purchase, payments had been made on foot of the mortgage 
and it was held that these payments generated a beneficial interest on the part of the person 
who made them. [14]  In B v B  [15]  although the family home and a farm had been registered in 
the joint names of the wife and her husband, the wife claimed to be entitled to the sole beneficial 
ownership. The wife’s mother had previously purchased a house for them which was sold and 
the proceeds, together with a further £2,500 also provided by the mother, were used to purchase 
the disputed house. The mother gave evidence that she intended the original house to be the 
joint property of her daughter and the husband as she did not want her daughter’s husband to be 
dependent on his wife. Finlay P. held that the beneficial interest in both the original home and 
the disputed property was held by the parties as joint tenants. 
  
In a more recent case, BM v AM , [16]  Peart J. examined the beneficial ownership of a 
corporation house purchased under a tenant purchase scheme. The property was purchased in 
the joint names of the plaintiff’s parents as they had previously occupied the premises and could, 
therefore, avail of a discount. All the corporation loan repayments were made by the defendant, 
the plaintiff’s ex-husband and the loan was discharged by October 1996. The plaintiff left the 
family home in August 1989 and in 1995 she obtained a divorce in England. In 2001 she 
instituted proceedings seeking an order for the sale of the premises pursuant to the Partition 
Acts 1868 and 1876 and a distribution of the proceeds between the parties in such proportion as 
the court deemed just and proper. The defendant claimed that he was entitled to the entire 
beneficial interest in the property and that, even if the plaintiff was entitled to a beneficial interest, 
an order for the sale of the premises under the Partition Acts should be refused. Peart J. noted 
that the arrangement between the parents, the plaintiff and the defendant was that the tenant 
purchase would be achieved in the names of the parents in order to avail of the discount but on 
the basis that the repayments would be made by the defendant. The intention was that the 
house would be the family home of the plaintiff and the defendant and if the defendant 
predeceased the plaintiff the property would be owned solely by her. [17]  He was satisfied that 
the parents held the property on resulting trust for the plaintiff and the defendant but there was 
no resulting trust between the plaintiff and the defendant. [18]  He ruled that they were entitled to 
be registered as joint owners and that the plaintiff was beneficially entitled to a half share in the 
market value represented by the equity of redemption as at August 1989, when she left the 
home. Peart J. held that the mortgage repayments made by the defendant after the date his wife 
left the home operated to generate him an increased beneficial share in the property 
corresponding with the increase in the value of the equity of redemption represented by those 
repayments. [19]  He referred to the similar approach taken by Finlay P. in AL v JL  [20]  in relation 
to mortgage repayments made by a husband after his wife had left the home. 
  
  
Disputes over the sale of the property  
Disputes between co-owners are frequently triggered where only one of the parties wishes to sell 
the property. A co-owner who desires a sale and is entitled to less than a 50 per cent share in 
the property will seek an order for sale pursuant to s.3 of the Partition Act 1868 . Section 3 
provides that, in a partition suit, the court may make an order for a sale of the premises and the 
division of the proceeds if, by reason of the nature of the property, the number of the parties 
interested, the absence or disability of some of those parties or any other circumstance, a sale 
would be more beneficial for the parties. An order for sale will usually be forthcoming where the 
co-owned property is residential as a partition would generally be impractical. [21]  A co-owner 
entitled to a 50 per cent share or more in the ownership of the property will proceed under s.4 of 
the 1868 Act which provides that the court must order a sale of the property and a division of the 
proceeds unless there is good reason not to. It is difficult to find examples of cases where the 
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courts refused to order a sale under s.4. [22]  In Re Whitwell’s Estate  [23]  Monroe J. commented 
that the courts had “frequently decided what is not good reason to the contrary but [had] never 
yet … in any reported case decided what is.” A co-owner will not prevent a sale just because he 
or she is unlikely to acquire a reasonably priced equivalent home in the same area. [24]  Also, the 
courts have refused to regard the fact that the property was the family home in which children 
were being brought up as a good reason for not ordering a sale, unless legislation such as the 
Family Home Protection Act 1976 applies. [25]  A married co-owner may benefit from the 
protection of the Family Home Protection Act 1976 where an action is brought pursuant to the 
Partition Acts. [26]  In O’D v O’D  [27]  the husband, who was entitled to a half share in the 
matrimonial home, sought an order for sale under s.4 of the 1868 Act. Murphy J. refused an 
order for sale and held that such actions must fail unless the court is of the opinion that it would 
be reasonable to dispense with the respondent’s consent under the Family Home Protection Act 
1976 . [28]  Therefore, a married co-owner who continues to care for their children in the family 
home may not be forced to leave the home in such circumstances. It should be mentioned that in 
BM v AM  [29]  Peart J. took an unusual approach to the plaintiff’s application for an order for sale 
under the Partition Acts. Peart J. decided that the application should be decided pursuant to s.4, 
although the plaintiff’s beneficial interest in the property must necessarily have been less than 50 
per cent given that the mortgage repayments made after August 1989 increased the defendant’s 
beneficial interest. Peart J. was satisfied that the defendant had established that there was a 
good reason why the court should not order the sale of the premises. He also noted that even if 
s.3 was the appropriate section, the court, in the exercise of its discretion, ought not to direct a 
sale of the premises given the circumstances. [30]  In reaching his decision, Peart J. noted that if 
a sale was ordered and a division of the proceeds made, the defendant, bearing in mind the 
current property market and his age, would effectively be left without a home. He also referred to 
the fact that the premises had been the family home prior to the separation of the parties. Peart 
J.’s decision clearly breaks with the traditional approach to grant an order for sale regardless of 
such circumstances. Although the plaintiff had obtained an English divorce, Peart J. also refused 
an order for sale on the basis that it would not have been reasonable to dispense with the 
defendant’s consent under s.4 of the 1976 Act. [31]  It is submitted that the defendant should not 
have been afforded the protection of the Family Home Protection Act 1976 in this case as he 
had ceased to be a “spouse”. [32]  The Family Home Protection Act 1976 does not apply to 
unmarried co-owners and, if one of them seeks an order for the sale of the family home pursuant 
to the Partition Acts, the established jurisprudence indicates that he or she is likely to be 
successful. [33]   
  
  
Reform  
The Partition Acts 1868 and 1876 will be repealed by the enactment of the Land and 
Conveyancing Law Reform Bill 2006 and s.29 of the Bill confers a new power on the court to 
make orders for partition, sale and distribution of the proceeds, accounting adjustments or such 
other order as appears to the court to be just and equitable in the circumstances of the case [34]  
on the application of any person with an estate or interest in land which is co-owned either at law 
or in equity. It is impossible to predict how the courts will exercise this jurisdiction as the 
legislation fails to set out any factors which should be taken into account by the courts in 
reaching its decision. It remains to be seen, for example, whether the court will take into account 
that an order for sale would deprive an unmarried co-owner and their children of their family 
home. [35]  Presumably, it was anticipated that the majority of disputes between cohabiting co-
owners would be decided in the future under a new scheme of legal protection which would 
extend to unmarried cohabitees certain ancillary reliefs currently only available to married 
couples. 
  
The Law Reform Commission in its recent Report on the Rights and Duties of Cohabitants  [36]  
recommended the introduction of legislation which would allow “qualified cohabitants,” [37]  who 
can establish economic dependency arising from the ending of the relationship, access to 
property adjustment orders. [38]  Section 13(2) of the draft Cohabitants Bill 2006, set out in the 
Law Reform Commission Report, states that a property adjustment order may provide for the 
transfer of property from one cohabitant to another, the settlement of the property of either 
cohabitant in favour of the other, the variation of a cohabitant agreement [39]  or other settlement 
for the benefit of either of the cohabitants or the extinguishment or reduction of the interest of 
either of the cohabitants under any such agreement. [40]  Section 12(4) directs the court to make 
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such an order only where it considers it just and equitable to do so and s.12(5) requires the court 
to consider a list of factors before making this decision. These factors include the needs, 
obligations and responsibilities which the applicant has or is likely to have in the foreseeable 
future, the contributions and sacrifices which the applicant made or is likely to make in the 
foreseeable future to the welfare of the respondent and any child of the relationship [41]  and the 
effect on the earning capacity of the applicant of the responsibilities assumed during the period 
he or she lived with the respondent. [42]  Therefore, a co-owning cohabitee who can establish 
that she is economically dependent and satisfy the other qualifying criteria [43]  could apply for a 
court order directing her co-owning partner to transfer his interest in the property to her. 
Alternatively, the court could settle the property on her for life followed by a fee simple remainder 
in favour of the children of the relationship. The past and future contributions and sacrifices 
made by such a co-owner through her role as the primary carer may be taken into consideration 
by the court in deciding whether to make such an order. This is an improvement on the Law 
Reform Commission’s Consultation Paper [44]  proposals in relation to property adjustment 
orders which focused on the past contributions by one cohabitee to the property, financial 
resources or welfare of the other party or to the welfare of the family. [45]  It is submitted, 
however, that a property adjustment order in relation to the family home in favour of one of the 
parties will not always be fair or appropriate. An outright transfer of an interest or even the 
creation of a life estate is quite a radical solution to adopt to deal with the consequences of a 
relationship breakdown and the court may be reluctant to make such an order, even in 
circumstances of economic dependence. The inclusion of a provision empowering the courts to 
make an order conferring on one qualified cohabitant the right to occupy the family home for life, 
or such other period as the court may specify, to the exclusion of the other, [46]  would provide 
the courts with a less drastic option which would leave intact existing proprietary interests. The 
Law Reform Commission referred to the English position where a non-owning cohabitee may 
apply for an order under s.36 of the Family Law Act 1996 permitting the cohabitee to occupy the 
home to the exclusion of the other but rejected the introduction of such a remedy as it could 
cause “serious practical difficulties for conveyancers and the courts.” [47]  It is submitted that the 
courts may find it easier to make an order conferring an exclusive right of residence on a 
qualified cohabitant than a property adjustment order. As regards the conveyancing difficulties, 
the introduction of legislation allowing qualified cohabitants to apply for property adjustment 
orders will require a purchaser’s solicitors to raise a requisition as to whether such an order has 
been made or applied for in relation to the property [48]  and to confirm that the disposition is not 
for the purposes of defeating a claim for relief. [49]  It will also be necessary to include such 
information in the family home declaration made by the vendor. [50]  Whether an order conferring 
an exclusive right of occupation on a qualified cohabitant has been made, applied for or 
threatened in relation to the property could be established in a similar manner. It is submitted 
that any residual concerns over the discoverability of an order conferring an exclusive right of 
occupation could be alleviated by a provision requiring the registrar or the court clerk to lodge a 
certified copy of the order in the Land Registry for registration pursuant to s.69(1)(h) of the 
Registration of Title Act 1964 or in the Registry of Deeds as appropriate. Section 14(4) of the 
Family Law (Divorce) Act 1996 imposes such a requirement where a property adjustment order 
is made on the grant of a judicial separation or divorce and it is submitted that a similar provision 
should be included in any future legislative scheme which permits the adjustment of ownership 
or the regulation of the occupation of the property of qualified cohabitants. The courts should 
also be permitted to make an order for the sale of the family home and the division of the 
proceeds between the qualified cohabitants. [51]  In dividing the proceeds between co-owners in 
such circumstances, the court would be permitted to consider the past and future contributions 
and sacrifices of the primary carer and her accommodation needs if she is to continue to fulfil 
this role. In contrast, where the order for sale is granted pursuant to s.29 of the Land and 
Conveyancing Law Reform Bill 2006, the division of the sale proceeds between the co-owners 
must presumably reflect their respective beneficial interests. The position of the co-owner of the 
family home who is also a qualified cohabitant would be improved by the current Law Reform 
Commission proposals in relation to property adjustment orders but it is submitted that the courts 
may need additional flexibility and should be afforded access to the full range of family home 
orders. This additional flexibility is even more necessary where the qualified cohabitant is not a 
co-owner of the family home at law or in equity. 
  
  
Conveyancing measures for the avoidance of co-ownership disputes  
One of the main disputes which may arise between co-owners is in relation to how the beneficial 
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ownership of the family home or the proceeds of sale are to be shared between them. The 
beneficial ownership of the property is established by ascertaining the intention of the parties or 
identifying their contributions to the purchase price. The extent to which conveyancers can 
reduce or eliminate uncertainty over the issues of intention or contributions, thereby preventing 
disputes between co-owners over the beneficial ownership, shall now be examined. The article 
concludes by examining how the execution of a co-ownership agreement can prevent other 
disputes arising in relation to the property, in particular disputes over whether the property 
should be sold. 
  
1. A conveyance to uses  
It could be argued that the inclusion of the phrase “unto and to the use of the co-owners as 
joint tenants” in the habendum of the deed [52]  demonstrates an intention that the co-
owners are intended to take the “use” or beneficial interest in the property as joint tenants 
in addition to the legal interest. This argument, however, fails to take into account the 
reason why the conveyance to uses was originally employed in this context. It was devised 
by conveyancers in the aftermath of the introduction of the Statute of Uses 1535 [53]  to 
prevent the legal interest reverting to the grantor in the context of a voluntary 
conveyance. [54]  A voluntary conveyance gave rise to a resulting use in favour of the 
grantor which, when executed by the Statute of Uses, would render the conveyance 
completely ineffective. The use of the phrase avoided the presumption of a resulting use 
and ensured that the legal interest was vested in the grantee. The cautious nature of 
conveyancers led to the practice of including the phrase in deeds even where the 
conveyance was for consideration. [55]  In the aftermath of the Statute of Uses, the resulting 
trust developed by analogy with the resulting use and, as was the case with the express 
trust, it was forced to operate as a use upon a use. [56]  It is clear that including the phrase 
“unto and to the use of” the purchasers in a deed does not prevent the creation of an 
express trust. Similarly, the phrase will not prevent a purchase money resulting trust arising 
if the appropriate conditions are met. As Professor Scott notes: 
  
“(I)t is well settled that where one person pays the purchase price for land and takes title in the name 
of another, a resulting trust arises even though the instrument of transfer contains a recital of 
consideration paid by the grantee and even though the conveyance is expressly declared to be to the 
use of the grantee.” [57]   
  
  
2. Explaining the implications of a joint tenancy  
As has already been mentioned, it is standard practice for conveyancing solicitors to 
discuss the implications of the different types of co-ownership with clients who wish to 
purchase property together. If they purchase as joint tenants it means that legally they are 
entitled to an equal share in the property and if one of them dies the share of the deceased 
joint tenant will pass to the survivor who becomes the sole owner of the property. The 
clients may be satisfied that this arrangement reflects their wishes in relation to the 
property and, in the event of a breakdown in the relationship, the parties may be content to 
rely on their legal rights. However, if the larger contributor claims a larger beneficial 
interest, it will be necessary to provide evidence of that party’s original intention to share 
equally in the ownership of the property in order to rebut the presumption of a resulting 
trust. [58]  A written attendance by their solicitor recording their intentions in this regard or a 
letter of explanation sent to the clients may be available. It is submitted that the existence 
of a legal joint tenancy cannot, on its own, be regarded as sufficient evidence of the 
parties’ intention to create a beneficial joint tenancy. As Professor John Mee notes: 
  
“… this suggestion [59]  that the existence of a joint tenancy at law is sufficient evidence to rebut the 
presumption of a resulting trust is unsupportable. It contradicts the whole essence of the doctrine of 
resulting trusts and is tantamount to the proposition that X cannot establish a resulting trust over 
property in Y’s name simply because the property is in Y’s name.” [60]   
  
However, if the decision is to put the property in joint names is made because the main 
contributor understands that a joint tenancy will enable the other co-owner to share equally 
in the ownership and to acquire sole ownership on his death, this does indicate an intention 
in relation to the beneficial ownership of the property. [61]   
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Such evidence will probably be sufficient to rebut the presumption of a resulting trust if an 
outright purchase was involved or if the mortgage was redeemed before any difficulties in 
the relationship arose. However, if the property was purchased with the aid of a mortgage, 
the possibility of a resulting trust being triggered in relation to mortgage repayments made 
subsequent to the breakdown in the relationship, due to a change in the contributor’s 
intention, can only be eliminated by the existence of a declaration of trust. 
  
  
3. Setting out the contributions in the deed  
An alternative approach to dealing with the beneficial ownership of the property is to allow 
the presumptions which arise due to the contributions to the purchase price [62]  to do all 
the work. Difficulties in proving the extent of the contributions made by the parties can be 
reduced by recording the contributions of both parties in the deed. This is the approach 
taken in Laffoy’s Irish Conveyancing Precedents . [63]  If the deed provides that the 
purchasers hold the property as joint tenants and that they paid the purchase price in equal 
shares or out of monies belonging to them on joint account, [64]  a presumption of a 
beneficial joint tenancy will arise. If the deed provides that the purchasers take as tenants 
in common in shares proportionate to their contributions to the purchase price, an 
introductory recital setting out those contributions will remove any potential for doubt over 
the extent of the contributions, allowing the beneficial ownership to reflect the stated legal 
position. Setting out the contributions in this way, in effect, permits the express creation of 
a resulting trust. 
  
There are, however, a number of limitations inherent in such an approach. The first 
problem is that it is not designed to confer a gratuitous benefit on one of the co-owners 
where, for example, one co-owner contributes the entire purchase price but wishes a joint 
tenancy to govern the beneficial interest. In such circumstances, it may be advisable for the 
parties to execute a declaration of trust. [65]  The second difficulty is that Laffoy’s 
precedents are designed to cater for an outright purchase of a property, where all the 
contributions are made at the same time. Most joint purchases involve on-going 
contributions under a mortgage where it will only be possible to calculate the contributions 
made by both parties on the redemption of the mortgage. 
  
  
4. Declaration of trust (fixed shares)  
If there are ongoing mortgage instalments, the case law [66]  demonstrates the danger that 
the court could find that there was a change in the intention of the person discharging the 
mortgage on the breakdown of the relationship, triggering a resulting trust in his or her 
favour in relation to any subsequent mortgage repayments. A solicitor who wishes to avoid 
any uncertainty in this regard should ascertain if the clients wish to share the property 
equally regardless of how future mortgage repayments are discharged. If this is the 
intention, the safest course of action is to have the co-owners execute a declaration of 
trust. [67]  A declaration by the co-owners that they “hold the property [68]  on trust for 
themselves as beneficial joint tenants (regardless of their actual contributions, both past 
and future, to the purchase price)” [69]  can be incorporated into the deed of purchase in the 
case of unregistered land [70]  although a separate document must be drafted where the 
property is registered in the Land Registry. [71]  It is clearly established that the existence of 
an express declaration of trust conclusively defines the co-owners’ beneficial interests 
unless the court would be justified in making an order for rectification because of the 
existence of fraud or a mistake. [72]  The disadvantage of expressly declaring the shares of 
the parties is that they cannot currently be altered by the court even where the 
circumstances of the parties and their respective contributions have changed dramatically 
since the declaration was executed. [73]  It should be explained to the parties that, once 
such a declaration of trust has been executed, an alteration in the beneficial ownership will 
only be possible if both of them execute a variation of the declaration of trust. [74]   
  
  
5. Declaration of trust (floating shares)  
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Where a mortgage is involved and the parties wish their beneficial interests in the property 
to be linked to their actual contributions to the purchase price, both past and future, one 
option would be to set up a floating trust. [75]  In one sense, this may seem unnecessary, as 
where evidence of unequal contributions can be produced, a presumption of a resulting 
trust will arise achieving the same result. A declaration of a floating trust would, however, 
eradicate the possibility of a court ruling that there was an intention to hold the beneficial 
interest as joint tenants. Also, such a declaration offers the parties more freedom than the 
resulting trust in relation to the types of contributions which will generate a beneficial 
interest. For example, contributions by the parties to repairs or improvements of the 
property could be taken into account in ascertaining the beneficial interests of the 
parties. [76]  The precedent declarations of trust setting out floating shares included by 
Wood, Lush and Bishop in Cohabitation Law, Practice and Precedents do not incorporate 
contributions to other outgoings affecting the property in the calculation of each party’s 
floating share. Nevertheless, the authors refer to the injustice that might occur if one co-
owner pays the mortgage (which will affect his or her beneficial interest) and the other co-
owner pays the other outgoings (which do not affect the beneficial ownership) as one of the 
disadvantages of floating shares. [77]  It is submitted that provided the relevant outgoings 
are clearly identified, [78]  there is no reason why they could not be included in the list of 
contributions which would generate an interest. Such an approach would, of course, 
increase the amount of book-keeping required. Another advantage of the creation of a 
floating trust is that the parties will be aware of the requirement to keep track of their 
contributions. Nevertheless, it seems unlikely that most couples would opt for such a labour 
intensive arrangement, which requires them to keep accounts, receipts and statements. 
Such an arrangement, also, does little to foster a relationship based on mutual 
dependence. [79]   
  
  
6. Co-ownership agreement  
The execution of an express declaration of trust will prevent any disputes arising over the 
beneficial ownership of the property. It will not, however, provide solutions to the other 
disagreements which can arise in a co-ownership relationship. For this reason, cohabitees 
should be encouraged by their solicitors to execute a co-ownership agreement. [80]  Such 
agreements expressly set out the parties’ future obligations in relation to the property and 
the consequences of non-compliance with these obligations. It should also set out the 
procedure to be followed if only one of the co-owners wishes to sell the property. Where 
both an express declaration of trust and a co-ownership agreement are being executed it 
would seem sensible to follow the English precedents which incorporate the declaration of 
the beneficial shares into the co-ownership agreement. [81]   
  
Irish conveyancers are likely to adopt the format of Laffoy’s precedent co-ownership 
agreement. [82]  This precedent recites the contributions which have been made by both 
parties to the purchase price, including the incidental costs of the purchase, and their 
intention in relation to the future outgoings and expenses. The agreement then sets out an 
obligation to pay a certain fraction of the mortgage instalments, the costs of repairing, 
maintaining and insuring the property and other outgoings affecting the property including 
water, gas, electricity, cable television etc. [83]  A failure to comply with these financial 
obligations could lead to the other co-owner acquiring a right to buy out the defaulting co-
owner’s interest in the property. Clause 2(b) provides that if, for a period of 28 days, a co-
owner remains in default of his obligations under the agreement and owes [€500] or more, 
the other co-owner may serve a payment notice on the defaulting co-owner. If all 
outstanding sums due are not paid in full within 28 days, the co-owner who served the 
notice may elect to treat the default as a fundamental breach of the agreement. Once a 
notice of his or her election has been served on the defaulting co-owner, the defaulting co-
owner shall be deemed to have agreed to sell his or her interest in the property to the other 
co-owner. [84]  A contract for sale comes into effect incorporating the Law Society of Ireland 
General Conditions of Sale and the special conditions of sale regarding title which applied 
when the couple originally purchased the property. [85]  In a number of other situations, one 
of the co-owners will acquire a right to buy out the other co-owner’s interest in the property. 
Clause 3 provides that if a co-owner dies, the surviving co-owner may serve a notice on the 
personal representatives of the deceased co-owner requiring them to sell the deceased’s 
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interest in the property to him or her. Of course, such a clause will not be necessary if the 
beneficial interest is held by the co-owners as joint tenants due to the operation of the right 
of survivorship. Clause 4 confers on each co-owner a right to buy out the interest of the 
other co-owner if he or she is convicted of a criminal offence (other than a minor offence or 
an offence under the Road Traffic Acts). If a co-owner wishes to realise his or her share of 
the property, cl.5 confers a right of pre-emption on the other co-owner. [86]  If the other co-
owner does not exercise this right of pre-emption within the requisite period of time, the 
party who wishes to sell can insist on the sale of the interests of both co-owners or, 
alternatively, he or she can opt to buy out the other co-owner’s interest. [87]   
  
Where a contract for the sale of the interest of a co-owner comes into effect pursuant to cls 
2, 3, 4 or 5, it is provided that the purchase price shall be the selling co-owner’s “due and 
fair share of the Open Market Value.” [88]  His or her “due and fair share” is to be 
ascertained “by taking into account the percentage share of the selling co-owner in the 
property and making an allowance for any mortgage of the property and any apportionment 
of outgoings or arrears of contributions which either party was liable for on foot of the terms 
of the agreement.” [89]  This clause permits his or her beneficial interest to be determined 
by an express declaration of trust, if one has been executed, but it also allows an 
accounting adjustment to be made for any arrears owing under terms of the 
agreement. [90]  If no declaration of trust has been executed a resulting trust will arise 
generating a beneficial interest in accordance with his or her contributions. Difficulties in 
proving the extent of such contributions are reduced by the recitals of past contributions 
and the parties’ intention in relation to future outgoings. 
  
A right of pre-emption will be invaluable in the event that the parties cannot agree to sell 
the property. Where a party chooses to exercise a right of pre-emption, the jurisdiction of 
the court to order a partition or sale of the property pursuant to the Partition Acts 1868 and 
1876 is ousted. [91]  Where such a right does not exist, as has already been mentioned, an 
unmarried co-owner who wishes to sell the property will be able to force a sale by bringing 
an action pursuant to the Partition Acts. However, the existence of a right of pre-emption 
will be of little use to a co-owner who has insufficient funds to exercise it. This may seem 
particularly harsh if such a co-owner has sacrificed his or her earning capacity to act as the 
primary carer of their children. Co-owners who have decided to enter into a co-ownership 
agreement may wish to consider including a clause which postpones a sale of the property, 
unless they agree otherwise, until the first of the following events occurs: 
  
1.  the youngest child attains the age of 18 or completes his or her full-time secondary education 
whichever is later; or 
2.  the primary carer who lives in the property with the youngest child remarries or cohabits. [92]   
  
It is well established that the jurisdiction of the court under the Partition Acts is ousted by 
an agreement between the co-owners not to sell or divide their land for a specific period of 
time or until a certain event occurs. [93]  In the absence of such a clause, an estoppel-
based argument may currently represent a co-owner’s only chance of persuading the court 
to refuse an order for sale. In Lucas v McNaughton  [94]  the defendant opposed the 
plaintiff’s application for partition or sale of the property on the basis that the plaintiff had 
encouraged an assumption that he would provide for the defendant and her two children by 
joining in the purchase of the dwelling house. The court dismissed the application stating 
that since a contract was a valid defence to an application for partition, promissory 
estoppel might also be a basis for refusing relief. 
  
The Law Reform Commission’s Report recommends that cohabitees should be 
encouraged to make co-ownership and cohabitant agreements to regulate their property 
and financial affairs during and at the end of a relationship. [95]  The draft Cohabitants Bill 
2006 clarifies that a cohabitant agreement, [96]  entered into after a commencement order 
is made in relation to s.4 and which is in writing and signed by both cohabitants after each 
received legal advice independently of the other, may preclude applications for property 
adjustment orders or other applications for redress under Pt 4 of the draft Bill. However, in 
exceptional circumstances and if the enforcement of the cohabitant agreement would 
cause serious injustice, the court may set aside such an agreement, or, on the application 
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of a qualified and economically dependent cohabitant, make a property adjustment order 
which varies the agreement or extinguishes or reduces the interest of either party under 
the agreement. [97]  After the draft Cohabitants Bill 2006 is implemented, if unmarried co-
owners wish to reduce the power of the court to interfere with the arrangements made in 
their co-ownership agreement (including the declaration in relation to the beneficial 
ownership which will usually be included in the agreement or incorporated by reference), 
their solicitor will have to ensure that the requirement for independent legal advice is 
adhered to. In the meantime, it seems slightly contradictory to encourage cohabiting co-
owners to enter into agreements which will have no status in the context of an application 
for a property adjustment order once the draft Cohabitants Bill 2006 is implemented. 
Perhaps s.12(5) of the draft Bill, which lists the factors which the court shall have regard to 
in deciding whether to make a property adjustment order, could be amended to include the 
terms of any cohabitant agreement which was entered into before a commencement order 
was made in relation s.4. 
  
  
  
Conclusion  
Although the law in this area is quite complex, conveyancing solicitors can help unmarried 
couples purchasing property to avoid future disputes by eliciting certain information from them at 
the beginning of the transaction. It should be established whether the purchasers wish to have 
the same interest in the property and whether the right of survivorship suits their purposes. It 
should also be ascertained whether they will be contributing equally to the purchase price. If 
unequal contributions have been made, or seem possible in the future, and the co-owners wish 
to hold as joint tenants, a declaration of trust should be executed whereby the co-owners declare 
that they hold the property on trust for themselves as beneficial joint tenants (regardless of their 
actual contributions, both past and future, to the purchase price). [98]  Parties who wish to take as 
tenants in common in equal or unequal shares can allow their contributions to raise a 
presumption of a resulting trust in proportion to their contributions or, alternatively, they can 
execute a declaration of trust providing for fixed or floating shares in the property. Clients should, 
however, be warned that once a declaration of trust is executed, the beneficial ownership of the 
property can currently only be altered by the execution of a deed of variation. The execution of a 
co-ownership agreement setting out the financial obligations of the parties in relation to the 
property, the consequences of failing to comply with these obligations and a right of pre-emption 
in certain circumstances should also be strongly encouraged. In the future, it may become 
necessary for the parties to such agreements to receive independent legal advice. Although not 
required at the moment, in some circumstances it may be prudent to arrange for independent 
legal advice to avoid future allegations of undue influence. 
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